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The Utah Department of Transportation (“UDOT”) is submitting comments 

concerning Mobilitie’s Petition for Declaratory Ruling.  Although the Public Notice 

references comments towards the local governments, UDOT is submitting comments 

from a state perspective.   

The primary function of the state highways is to provide for the safe and efficient 

movement of traffic.  Utah Code §72-4-102.5(2)(c).  In addition, a state highway shall 

primarily move higher traffic volumes over longer distances than highways under local 

jurisdiction.  Utah Code §72-4-102(3)(b).  The state highways general involve higher 

speed highways than local government highways.  Although UDOT does accommodate 

utilities, the primary purpose of the state right-of-way is to maximize the public use of the 

right-of-way for transportation purposes and to ensure that utility installations and 

operations affecting the state right-of-way are installed and accessed in compliance with 
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state and federal law.1  The permitted use and occupancy of right-of-way for non-

highway purposes is subordinate to the primary and highest interest for transportation and 

safety of the traveling public.2  With the interstate highways and federal-aid projects, the 

Federal Highway Administration’s (“FHWA”) rules concerning highways apply.    

UDOT does accommodate telecommunication facilities within the right-of-way.3  

For non-interstate or limited access highways, UDOT does not charge a lease fee for 

utility companies that provide a service to the public.  Only the actual costs for 

processing a permit and inspections fees are charged. Most telecommunication facilities 

are fiber lines within a conduit that are located underground.  This use does not conflict 

with the highway use.  UDOT does not allow any utility facilities to be placed on the 

light signal poles due to safety concerns. Telecommunication pole towers installations 

that are 45 to 120 feet create conflicts with the transportation use of the highway because 

of safety issues.   

UDOT has a policy to provide clear zones to increase safety and improve traffic 

operations.  In the clear zone, UDOT does not allow the installation of utility poles and 

                                                           
1 “Pursuant to the provisions of 23 CFR 1.23, it is in the public interest for utility facilities 
to be accommodated within the right-of-way of Federal-aid or direct Federal highway 
project when such use and occupancy of highway right-of-way do not adversely affect 
highway or traffic safety, or otherwise impair the highway or its aesthetic quality, and do 
not conflict with the provisions of Federal, State, or local laws or regulations.”  23 CFR 
§645.205(a). 
2 “The manner is which utilities cross or otherwise occupy the right-of-way of a direct 
Federal or Federal-aid highway project can materially affect the highway, its safe 
operation, aesthetic quality, and maintenance. Therefore, it is necessary that such 
occupancy, where authorized, be regulated by transportation departments in a manner 
which preserves the operational safety and the functional operational safety and the 
functional and aesthetic quality of the highway facility.  This subpart shall be construed 
to alter the basic legal authority of utilities to install their facilities on public highways 
pursuant to law or franchise and reasonable regulation by transportation departments with 
respect to location and manner of installation.”  23 CFR §645.205(c). 
3 Within city limits, UDOT does not control the right-of-way behind back of curb. 
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other ground mounted structures.  Reducing hazards include placing utility facilities that 

are above ground at locations which protect out-of-control vehicles, using breakaway 

features, using impact attenuation devices, or shielding.  Even with the mitigation 

devices, the pole towers are problematic.     

The clear zone is the entire roadside border area starting at the edge of the 

traveled way, available for the safe use by errant vehicles.  This area may consist of a 

shoulder, recoverable slope, a non-recoverable slope, and the area at the toe of the 

recoverable slope.  The actual width is dependent upon traffic volumes and speeds, and 

roadside geometry. 4  See Exhibit A for the summary for A Guide for Reducing 

Collusions Involving Utility Poles.  The plan shall determine the effects of the utility 

installations and traffic safety.   

UDOT acquires all interest for access, air, light, and view for interstate highways. 

For interstate highways, no installation of utility facilities will be allowed if they 

adversely affect public safety.5  Furthermore, UDOT is allowed to adopt a more 

restrictive policy concerning a longitudinal utility installation along the freeway right-of-

way.6  Longitudinal telecommunication access is allowed according to Utah Code §72-7-

108. However, UDOT is obligated to charge compensation from the telecommunications 

facility provider for the use of the right-of-way.  UDOT has adopted the schedule of fees 

for interstate highway in Utah Administrative Code R907-65.  See Exhibit B.  UDOT’s 

statute and rule complies with the freeway accommodation policy as stated in the FHWA 

Program Guide – Utility Relocation and Accommodation on Federal-Aid Highway 

Projects.  See Exhibit C.  Other telecommunication companies are paying the fees. 

                                                           
4 23 CFR §645.207 
5 23 CFR §645.209(a)(2)(ii) 
6 23 CFR §645.209(a)(3) 
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In regard to fees for permits, a highway authority may only recover management 

costs the utility service provider causes by being within the right-of-way.  The fee or 

other compensation must be on a competitively neutral basis.  A highway authority may 

not use the compensation authority as a means to generate revenue for the highway 

authority in addition to the management costs.  Utah Code §72-7-102(4).   Mobilitie’s 

assertions concerning overcharging by state and local governments are incorrect in the 

State of Utah.   

UDOT will charge the industry standard of 5 to 10% of the land value for leases 

of property that are not being used as right-of-way.  The value is determined by 

appraisals whether ordering one for that specific site or based upon other recent 

appraisals of property in the area.  Because of the number of highway construction 

projects, UDOT orders numerous appraisals.  This approach is used for all persons or 

entities who want to lease UDOT property.  At the time of the lease, the value should be 

determined based upon appraisals. Other telecommunication companies either lease 

private property or UDOT property for the cell tower sites.  Mobilitie is unique in its 

attempt to install pole towers (transport or mini-macro poles) within public right-of-way.  

Conventional cell tower cites are less likely to be impacted by highway construction 

projects, which will cause less disruption to the telecommunications facilities and service 

to the public. 

In addition, the Utah Public Service Commission (“PSC”) has approved rates for 

the utility attachment agreements between Rocky Mountain Power and any utility that 

desires to attach to the power poles.  The terms are standard unless the PSC approves the 

term change.  Currently, Mobilitie  has a signed pole agreement with Rocky Mountain 

Power.  Unfortunately, this document could not be attached because the document is 
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protected at Mobilitie’s request.  The PSC ensures that same rates apply to all utility 

companies. 

UDOT requests that the FCC deny Mobilitie’s petition because Mobilitie is not 

being overcharged for fees to access the local government right-of-way and UDOT has 

the authority to deny installations for safety reasons.  Furthermore, UDOT is allowed to 

charge market value based upon appraisals for the use of the interstate highway right-of-

way. 

 






















































